
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
ROBERT H. MASON, INC., BKY 04-32177

Debtor. Chapter 7 Case

NOTICE OF HEARING AND APPLICATION FOR ALLOWANCE
OF FEES AND EXPENSES FOR SPECIAL COUNSEL TO DEBTOR

TO: The entities specified in Local Rules 2016-1 and 9013-3.

1. Fabyanske, Westra & Hart, P.A. (“Applicant”), attorneys employed as special

counsel for Robert H. Mason, Inc. (“Debtor”), moves the Court, the Honorable Robert J. Kishel

presiding, for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this Application at 2:00 p.m. on September 20,

2004, or as soon thereafter as counsel may be heard, in Courtroom No. 228B, United States

Bankruptcy Court, 200 U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this Application must be filed and delivered not later than

September 9, 2004, which is seven days prior to the time set for hearing (excluding Saturdays,

Sundays and holidays), or filed and served by mail not later than September 3, 2004, which is

ten days before the date set for the hearing (excluding Saturdays, Sundays and holidays).

UNLESS A RESPONSE OPPOSING THE APPLICATION IS TIMELY FILED, THE

COURT MAY GRANT THE APPLICATION WITHOUT A HEARING.

4. The Court has jurisdiction over this Application under 28 U.S.C. §§ 157 and 1334

and Fed. R. Bankr. P. 5005.  This is a core proceeding.  The petition commencing this

bankruptcy case was filed on April 8, 2004 (“Filing Date”).  The case is now pending in this

Court.
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5. This Application arises under 11 U.S.C. §§ 330.  This Application is filed under

Fed. R. Bankr. P. 2016 and Local Rule 2016-1.  Applicant requests allowance of compensation

for professional services rendered and for reimbursement of expenses.

6. By Order dated April 20, 2004, Applicant was authorized to render services as

special counsel to Debtor in this case.  A copy of that Order is attached as Exhibit A.

7. At  the  time  Applicant  was  authorized  to  render  services  as  special  counsel  to

Debtor on April 20, 2004, Applicant held $4,681.00 as a retainer for Debtor.  On June 28, 2004,

the $4,591.60 of the retainer was applied against a portion of an invoice for Applicant’s

services, leaving a balance of $89.40 in the retainer.

8. To the best of Applicant’s knowledge, there are allowed administrative expenses,

other than Applicant’s fees and expenses requested herein, as follows:

Identity of Amount of Fees
Professional Date of Order & Expenses Allowed

Henson & Efron, P.A. July 27, 2004 $35,573.64

To the best of Applicant’s knowledge, other professionals may be asserting claims for allowance

of fees and expenses.

9. Applicant has not made any prior request for allowance of fees and expenses.

10. Applicant has incurred fees for services rendered to Debtor and has incurred costs

for expenses to be reimbursed by Debtor and/or for costs advanced on behalf of Debtor.

11. From April 1, 2004 through July 31, 2004 (“Application Period”), Applicant has

incurred fees and expenses each month or partial month as follows:
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Month Fees Expenses Total

April 2004 $9,219.00 $615.54 $9,834.54

May 2004 $15,687.50 $572.55 $16,260.05

June 2004 $2,547.50 $214.37 $2,761.87

July 2004 $500.00 $56.60 $556.60

Total $27,954.00 $1,459.06 $29,413.06

Applicant requests allowance in the total amount of $29,413.06 for fees and expenses as set forth

above (“Requested Fees and Expenses”).

12. During the Application Period, Applicant rendered professional services in the

following categories as further described below:

Sale of Real Estate & Other Bankruptcy Case Issues (Matter No. 82465.001) $ 8,600.04
Services in this category relate primarily to the sale of the real estate, including gathering
information from bank and recorders’ offices pertaining to liens, analysis of title issues, and
evaluation of tax issues related to the sale of the property.  To a very small degree, the services in
this category also pertain to other bankruptcy case issues, including providing documents and
information pertaining to Debtor and Debtor’s schedules, and providing information to the
Chapter 7 Trustee’s counsel concerning the various pieces of litigation affecting Debtor and the
propriety of a motion to lift the stay on one of those pieces of litigation.  (See attached Exhibit
B-1).

Contribution Action (Matter No. 82465.002) $ 8,897.22
Services in this category relate to the contribution action by Debtor against other parties involved
in the design and construction of the Johnsons’ home (Court File No. PD 03-6734).  These
services include initial review and analysis of the contribution claims; venue and consolidation
analysis; review of background documents pertaining to the contribution claims; analysis of
defenses raised by the parties; analysis of collateral estoppel; review and analysis of experts’
reports concerning the cause of damage to the Johnsons’ home; and updating Chapter 7 Trustees’
counsel concerning the status of the lawsuit.  Expenses incurred in this category include copies
of pleadings furnished to Chapter 7 Trustees’ counsel.  (See attached Exhibit B-2).

Insurance Coverage Action (Matter No. 82465.003) $ 11,395.80
Services in this category relate to the declaratory judgment action commenced by Mid Western
Indemnity Insurance Company and Tower Insurance Company to resolve whether various of
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Debtor’s insurers are responsible for indemnifying Debtor against the damages awarded to the
Johnsons (Court File No. CT04-5107).  These services include analysis of arguments pertaining
to lifting of stay; review and analysis of claims, cross-claims and defenses of the various parties;
review and analysis of underlying insurance policies; and conferences with judge and opposing
counsel.  Expenses incurred in this category include copies of pleadings furnished to Chapter 7
Trustees’ counsel.  (See attached Exhibit B-3).

Judgment Collection Action (Matter No. 82465.004) $ 520.00
Services in this category relate to the action commenced by the Johnsons to collect their
judgment against Debtor (Court File No. 03-19979), and consist of discussions with the
Johnsons’ counsel, and research concerning, discovery matters pertaining to execution on the
Johnsons’ judgment against Debtor.  (See attached Exhibit B-4).

13. Details of the services, including fees and expenses, are set forth by category and

by timekeeper in Exhibits B-1, B-2, B-3 and B-4.  The hourly rates for the various timekeepers

were as follows:  Dean B. Thomson--$290/hour; Gary C. Eidson--$290/hour; Paul L. Ratelle--

$290/hour; Thomas J. Tucci--$265/hour; Stephen A. Melcher--$250/hour; Gordon P. Heinson--

$210/hour; Theresa A. Peterson--$180/hour; and Karen B. Loewecke--$95/hour.  The Applicant

charges $0.20 per page for photocopying.

14. The Debtor’s Chapter 11 case was converted to a case under Chapter 7.

15. To the best of Applicant’s knowledge, Debtor made all payments on post petition

obligations as they became due and was not in arrears on any of its post petition obligations at

the time the case converted.

16. To the best of Applicant’s knowledge, all quarterly fees have been paid as

required to the United States Trustee and all monthly operating reports have been filed by the

Debtor.

17. Pursuant to the procedure provided for in Instructions 8(c) of the Instructions for

Filing a Chapter 11 Case, adopted by the Court effective January 27, 2003, the Debtor made

certain payments to Applicant during the Chapter 11 case through application of $4,591.60 in

the retainer, leaving a current retainer balance of $89.40.  If the entire retainer were to be applied
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against the total Requested Fees and Expenses of $29,413.06, there would remain an unpaid

balance of $24,732.06.

18. The Debtor has received copies of the invoices underlying this Application.

19. All services for which compensation is requested by Applicant were performed

for and on behalf of the Debtor and not on behalf of any committee, creditor or other person.

20. The Requested Fees and Expenses constitute reasonable compensation for actual

and necessary services rendered by Applicant based on the nature, the extent and the value of

such services, the time spent on such services and the cost of comparable services other than in a

case under Title 11, and constitute reasonable expenses incurred on behalf of the Debtor.

21. Applicant has not entered into any agreement, express or implied, with any other

party in interest including debtors, any creditor, receiver, trustee or any representative of any of

them, or with any attorneys for such party in interest in the proceedings, for the purpose of

fixing fees or other compensation to be paid to such party in interest in the proceedings for

services rendered or expenses incurred in connection therewith from the assets of the estate in

excess of the compensation allowed by law.

22. This Application has been provided to the Debtor for its review.

WHEREFORE, Applicant respectfully requests that the Court enter its Order:

1. Allowing compensation to Fabyanske, Westra & Hart, P.A. in the amount of

$27,954.00 and reimbursement of costs in the amount of $1,459.06, for a total

allowed amount of $29,413.06;

2. Approving Fabyanske, Westra & Hart, P.A.’s prior application of $4,591.60 in the

retainer and authorizing Fabyanske, Westra & Hart, P.A. to apply the remaining
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$89.40 it is holding in its retainer in payment of the allowed fees and expenses

allowed hereunder; and

3. Authorizing the Trustee to disburse to Fabyanske, Westra & Hart, P.A.,

$24,732.06 in payment of the remaining unpaid balance of the fees and expenses

allowed Fabyanske, Westra & Hart, P.A. hereunder in accordance with any

interim or final account and distribution of the estate; and

4. Granting any other relief the Court deems just and proper.

Dated: August 30, 2004 FABYANSKE, WESTRA & HART, P.A.

/s/ Stephen A. Melcher
Stephen A. Melcher (#177015)
800 LaSalle Avenue, Suite 1900
Minneapolis, MN 55402
(612) 338-0115

VERIFICATION

I, Stephen A. Melcher, of Fabyanske, Westra & Hart, P.A., the Applicant named in the

foregoing Notice of Hearing and Application, declare under penalty of perjury that the foregoing

is true and correct according to the best of my knowledge, information, and belief.

Dated: August 30, 2004 /s/ Stephen A. Melcher
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
ROBERT H. MASON, INC., BKY 04-32177

Debtor. Chapter 7 Case

ORDER ALLOWING FEES

This case came before the Court on the Application for Allowance of Fees and Expenses,
filed by Fabyanske, Westra & Hart, P.A., special counsel for the Debtor.  Appearances, if any,
were noted on the record.  Based on the application and the file, record and proceedings herein,

IT IS ORDERED:

1. Fabyanske, Westra & Hart, P.A. is allowed compensation in the amount of
$27,954.00 and reimbursement of expenses in the amount of $1,459.06, for a total allowed
amount of $29,413.06.

2. Fabyanske, Westra & Hart, P.A.’s prior application of $4,591.60 in the retainer is
approved and Fabyanske, Westra & Hart, P.A. is authorized to apply the remaining $89.40 it is
holding in its retainer in payment of the allowed fees and expenses.

3. The Trustee is authorized to disburse to Fabyanske, Westra & Hart, P.A.,
$24,732.06 in payment of the remaining unpaid balance of the fees and expenses allowed
Fabyanske, Westra & Hart, P.A. hereunder in accordance with any interim or final account and
distribution of the estate.

BY THE COURT:

Dated: ________________ ___________________________________
Robert J. Kishel
U.S. Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re:
ROBERT H. MASON, INC., BKY 04-32177

Debtor. Chapter 7 Case

PROOF OF SERVICE

Denise Bihner states under penalty of perjury that she is an employee of Fabyanske,
Westra & Hart, P.A., and in the course of said employment she served

(1)  Notice  of  Hearing  and Application for  Allowance  of  Fees  and Expenses  for
Attorney for Debtor with exhibits;

(2) Proposed Order Allowing Fees; and

(3) Proof of Services

on the entities named below or as specified by enclosing true and correct copies of same in an
envelope, properly addressed and postage prepaid, and depositing same in the United States mail.

See attached list

Dated: August 30, 2004 /s/ Denise Bihner








